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THE C O M P T R O L L E R  QENERAL 

DECISION O F  T H E  U N I T E D  B T A T E 8  
W A S H I N G T O N .  D . C .  2 0 5 4 8  

FILE: B-209431 DATE: April 13, 1983 

MATTER OF: Biological Monitoring, Inc. 

DIGEST: 

1. Protest against contracting agency's 
affirmative responsibility determination 
will not be considered since GAO no longer 
reviews a contracting agency's affirmative 
responsibility determinations except for 
reasons not present here. 

2. Whether the awardee fulfills its 
contractual obligations is a matter for 
the contracting agency in the administra- 
tion of the contract. 

3 .  GkO will not question the contracting 
agency's evaluation of the awardee's 
proposal since it had a reasonable basis. 

Biological Monitoring, Inc. (BMI), protests the award 
of a contract to Battelle Columbus Laboratories (Battelle) 
under request for proposals (RFP) No. DAAA03-82-R-0037, 
issued by the Department of the Army, Pine Bluff Arsenal 
(PBA), Arkansas. 

We deny the protest. 

The RFP solicited proposals for continuous 
biomonitoring operations and an ecological survey for a 
period of 1 year. Three offers were received, but only EM1 
and Battelle were found to be in the competitive range. 
After negotiations and a request for best and final offers, 
Battelle offered a price of $78,459, compared to BMI's price 
of $99,988. The award was then made to Battelle. 

PBA produces a variety of munitions and chemical 
weapons. One of PBA's major concerns is performing its 
mission in a manner which will protect the environment. 
Thus, P B A  has recognized the need for environmental surveil- 
lance activities in order to insure that it is complying 
with State and Federal environmental standards. The con- 
tinuous biononitoring operations rquested under the RFP are 
a system which will monitor a g r o u p  of test fish to lezrn 
how the fish react to the different levels of waste products 
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which  PBA p u t s  i n t o  t h e  water a round  i t s  i n s t a l l a t i o n .  From 
t h i s  m o n i t o r i n g ,  PBA w i l l  l e a r n  what  l o n g  term e f f e c t s  t h e y  
have  and what  s t eps  i t  s h o u l d  t a k e  t o  s a f e g u a r d  t h e  
e n v i r o n m e n t .  Under t h e  RFP, t h e  c o n t r a c t o r  is  r e q u i r e d  to  
r e f i n e ,  automate and t es t  a b i o m o n i t o r i n g  s y s t e m  which 
B a t t e l l e  h e l p e d  PBA d e v e l o p  u n d e r  e a r l i e r  c o n t r a c t s .  

I n  e f f e c t ,  BMI a r g u e s  t h a t  i t  is t h e  o n l y  f i r m  
p r e s e n t l y  q u a l i f i e d  t o  p e r f o r m  t h i s  job. Accord ing  t o  BMI,  
i t  h e l p e d  d e v e l o p  a s i m i l a r  s y s t e m ,  t h e  o n l y  s u c h  s y s t e m  
c u r r e n t l y  o p e r a t i n g  o n - l i n e  i n  t h e  U n i t e d  Ammunition P l a n t ,  
Radfo rd ,  V i r g i n i a .  BMI m a i n t a i n s  t h a t  f o r  PBA t o  g e t  a 
s i m i l a r  s y s t e m  o n - l i n e  w i t h o u t  BMI would require t h e  Army t o  
p a y  f o r  a s e c o n d  r e s e a r c h  and d e v e l o p m e n t  program. I n  B M I ' s  
o p i n i o n ,  t h i s  would be a waste o f  t h e  Governmen t ' s  money. 

I n  a d d i t i o n ,  BMI q u e s t i o n s  B a t t e l l e ' s  a b i l i t y  to  
perform t h e  c o n t r a c t  w i t h i n  t h e  t i m e  p r o v i d e d .  Accord ing  to 
BMI,  i ts i n v e s t i g a t i o n  r e v e a l s  t h a t  B a t t e l l e  does n o t  
p r e s e n t l y  have  t h e  e x p e r t i s e  t o  do t h e  job w i t h o u t  f i r s t  
c o n d u c t i n g  e x t e n s i v e  r e s e a r c h  and deve lopmen t .  Moreover ,  
BMI a r g u e s  t h a t  B a t t e l l e ' s  p r o p o s a l  does  n o t  meet t h e  R F P ' s  
t e c h n i c a l  s p e c i f i c a t i o n s .  S p e c i f i c a l l y ,  BMI does n o t  
b e l i e v e  t h a t  B a t t e l l e  h a s  shown t h a t  i t  c a n  c o m p u t e r i z e  t h e  
s y s t e m  a s  r equ i r ed .  Accord ing  t o  B M I ,  i t  h a s  t r i e d  to  l e a r n  
u n d e r  t h e  Freedom o f  I n f o r m a t i o n  A c t  (FOIA) what  computer 
B a t t e l l e  i n t e n d s  t o  u s e ,  b u t  t h e  Army h a s  r e f u s e d  t o  d i s -  
close t h i s  i n f o r m a t i o n .  I n  B M I ' s  o p i n i o n ,  o n l y  i ts computer  
s y s t e m  ( d e v e l o p e d  f o r  t h e  Radford  p r o j e c t )  is c a p a b l e  o f  
a c q u i r i n g  s u f f i c i e n t  d a t a  bases f a s t  enough.  Thus ,  BMI 
b e l i e v e s  t h a t  t h e  Army w i l l  end  u p  p a y i n g  t o  d e v e l o p  t h e  
same compute r  s y s t e m  a second  t i m e .  BMI  a lso s t a t e s  t h a t  
i ts b i o a m p l i f i e r s ,  which  took 2 y e a r s  t o  d e v e l o p  a t  Army 
e x p e n s e ,  are  s u p e r i o r  t o  B a t t e l l e ' s  l a r g e l y  u n t e s t e d  
a m p l i f i e r s .  

I n  r e b u t t a l ,  t h e  Army p o i n t s  o u t  t h a t  t h e  r e s e a r c h  and 
d e v e l o p m e n t  e f f o r t  BMI r e f e r s  t o  t o o k  place a t  t h e  V i r g i n i a  
P o l y t e c h n i c  I n s t i t u t e  and  S t a t e  U n i v e r s i t y  and t h e  r e s u l t s  
were p u b l i s h e d  and made a p a r t  o f  t h e  p u b l i c  domain. N o  
p a t e n t  r i g h t s  were i n v o l v e d ,  and t h e  Army i n t e n d e d  t h e s e  
r e s u l t s  to  be u s e d  i n  m e e t i n g  t h e  r e q u i r e m e n t s  u n d e r  t h e  
p r e s e n t  s o l i c i t a t i o n .  T h e  Army t h e n  f i n d s  t h a t ,  c o n t r a r y  t o  
B M I ' s  b e l i e f ,  t h e  protester  does n o t  have  a monopoly on  t h e  
t e c h n o l o g y  i n  q u e s t i o n .  

As t o  B a t t e l l e ' s  s p e c i f i c  a b i l i t y  t o  p e r f o r m  t h e  
c o n t r a c t ,  t h e  Army a r g u e s  t h a t  BMI a p p e a r s  t o  be q u e s t i o n i n g  
t h e  Army's a f f i r m a t i v e  d e t e r m i n a t i o n  t h a t  B a t t e l l e  is a 
r e s p o n s i b l e  o f f e r o r ,  a n a t t e r  which our  O f f i c e  g e n e r a l l y  
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does not r ev iew.  If, on t h e  o t h e r  hand ,  BMI is a r g u i n g  t h a t  
Ba t te l le  w i l l  n o t  meet i t s  c o n t r a c t u a l  o b l i g a t i o n s ,  t h e  Army 
m a i n t a i n s  t h a t  t h i s  is a m a t t e r  of c o n t r a c t  a d m i n i s t r a t i o n - -  
o n c e  a g a i n ,  a n  area which  o u r  O f f i c e  does n o t  review. 

O u r  O f f i c e  no  l o n g e r  r e v i e w s  a c o n t r a c t i n g  a g e n c y ' s  
a f f i r m a t i v e  d e t e r m i n a t i o n  o f  r e s p o n s i b i l i t y  u n l e s s  f r a u d  is 
shown on t h e  p a r t  of t h e  p r o c u r i n g  a g e n c y  o r  t h e  s o l i c i t a -  
t i o n  c o n t a i n s  d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a  w h i c h  
a l l e g e d l y  have n o t  been  a p p l i e d .  N e d l o n e  Company, B-204557, 
September  21, 1981, 81-2 C P D  235. N e i t h e r  of these  excep-  
t i o n s  is  p r e s e n t  h e r e ,  Therefore, i n s o f a r  a s  BMI's p r o t e s t  
is d i r e c t e d  a g a i n s t  t h e  Army's d e t e r m i n a t i o n  t h a t  Ba t t e l l e  
is a r e s p o n s i b l e  o f f e r o r  c a p a b l e  of p e r f o r m i n g  t h e  c o n t r a c t  
i n  a c c o r d a n c e  w i t h  a l l  i t s  terms and c o n d i t i o n s ,  w e  w i l l  n o t  
r e v i e w  t h e  mat ter  , 

--- -- 

W e  have  a l so  h e l d  t h a t  w h e t h e r  t h e  awardee f u l f i l l s  i ts 
o b l i g a t i o n s  u n d e r  t h e  c o n t r a c t  is n o t  f o r  o u r  review, b u t  
i n v o l v e s  a matter f o r  t h e  c o n t r a c t i n g  a g e n c y  i n  t h e  admin i s -  
t r a t i o n  of t h e  c o n t r a c t .  
B-198704, J u l y  28, 1980,  80-2 C P D  75. T h u s ,  i f  BMI means to 

Impac t  I n s t r u m e n t a t i o n ,  1-1_ I n c . ,  

a r g u e  t h a t  B a t t e l l e  w i l l  n o t  or c a n n o t  f u l f i l l  i ts  c o n t r a c -  
t u a l  o b l i g a t i o n s ,  w e  w i l l  n o t  c o n s i d e r  t h e  mat ter .  I t  is 
t h e  Army's r e s p o n s i b i l i t y  t o  i n s u r e  t h a t  t h e  c o n t r a c t  is 
p r o p e r l y  per formed , 

I n  i ts c o r r e s p o n d e n c e  w i t h  our  O f f i c e ,  BMI h a s  
i n d i c a t e d  t h a t ,  a t  t h i s  p o i n t  i n  t i m e ,  i t  p o s s e s s e s  a u n i q u e  
a b i l i t y  to  p r o v i d e  PBA w i t h  t h e  b i o m o n i t o r i n g  s y s t e m  it 
needs .  I t  bases t h i s  a s s e r t i o n  o n  t h e  r e s e a r c h  and d e v e l o p -  
ment  work it d i d  f o r  t h e  Army as w e l l  a s  t h e  s y s t e m  i t  
i n s t a l l e d  a t  t h e  Radfo rd  Ammunition P l a n t .  C o n v e r s e l y ,  BMI 
b e l i e v e s  t h a t ,  a t  t h e  p r e s e n t  t i m e ,  B a t t e l l e  does n o t  have 
t h e  e x p e r t i s e  t o  p e r f o r m  t h e  con t r ac t  and w i l l  o n l y  acqui re  
t h i s  e x p e r t i s e  a f t e r  a l o n g  and e x p e n s i v e  p e r i o d  of r e s e a r c h  
and  deve lopmen t .  Thus ,  i t  a p p e a r s  t h a t  t h e  h e a r t  o f  B M I ' s  
protest  is  a c r i t i c i sm o f  t h e  Army's t e c h n i c a l  e v a l u a t i o n .  
I n  B M I ' s  o p i n i o n ,  i t  s h o u l d  have r e c e i v e d  t h e  award based  on 
its c lear  t e c h n i c a l  s u p e r i o r i t y .  

W e  have  h e l d  t h a t  i t  is n o t  t h e  f u n c t i o n  o f  o u r  O f f i c e  
t o  e v a l u a t e  p r o p o s a l s  t o  de t e rmine  which  s h o u l d  have  been  
selected f o r  award. The d e t e r m i n a t i o n  of t h e  r e l a t i v e  
merits o f  proposals is  t h e  r e s p o n s i b i l i t y  o f  t h e  p r o c u r i n g  
a g e n c y  s i n c e  i t  m u s t  bear t h e  bu rden  o f  any  d i f f i c u l t i e s  
i n c u r r e d  by reason of a d e f e c t i v e  e v a l u a t i o n .  I n  l i g h t  o f  
t h i s ,  p r o c u r i n g  o f f i c i a l s  e n j o y  a r e a s o n a b l e  d e g r e e  o f  d i s -  
c r e t i o n  and s u c h  d i s c r e t i o n  w i l l  n o t  be d i s t u r b e d  u n l e s s  
shown t o  be a r b i t r a r y  o r  i n  v i o l a t i o n  o f  t h e  p r o c u r e m e n t  
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statutes and regulations. Our Office therefore will not 
substitute its judgment for that of the procuring agency by 
making an independent determination. Pacific Consultants, 
Inc., B-198706, August 18, 1980, 80-2 CPD 129. We will only 
review the Army's evaluation to determine whether it had a 
reasonable basis. .-- Peter J. T. Nelsen, k194728, October 29, 

_I---- - 
1979, 79-2 CPD 302. 

The Army has informed us that the results of the 
research and development effort it funded are available to 
any firm. Thus, it appears that BMI's only advantage over 
Battelle in this area is its direct participation in the 
research and development program. The Army, however, 
apparently did not consider this a significant factor during 
its evaluation of the two proposals. In our opinion, such a 
determination is clearly within the discretion of the 
contracting agency and not for our review. 

According to the Army, Battelle's proposal was selected 
as the most technically qualified for the following reasons: 

(1) detailed technical response to the 
request; 

(2) responsive to the total scope; 

( 3 )  utilization of existing equipment; 

( 4  1 demonstrated an innovative approach to 
measuring fish ventilation which reduces 
data collection; and 

(5) computer equipment selection. 

As noted above, BMI questions Battelle's technical 
quality, particularly in regards to its computer and bio- 
amplifiers. However, we have held that a protester's dis- 
agreement with the contracting agency over the relative 
merits of specific aspects of a competitor's proposal is not 
sufficient to prove that the agency's evaluation of that 
proposal is unreasonable. Photonics Technoloex, Inc., 
B-200482, April 15, 1981, 51-1 CPD 288. In our opinion, 
then, the Army has demonstrated that it had a reasonable 
basis in evaluating Battelle's proposal as it did. Conse- 
quently, we have no grounds for questioning the Army's 
determination that Battelle's proposal was technically 
superior to BMI's. Pacific Consultants, Inc., supra. 

------ -7- 

--- I_- 
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Protest denied. 
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